

DRAFT
H-8




11/2/00


STATE OF CALIFORNIA
GRAY DAVIS, Governor
[image: image1.png]



PUBLIC UTILITIES COMMISSION

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3298

October 20, 2000

TO:  PARTIES OF RECORD IN INVESTIGATION 98-03-013

This is the revised draft decision of Commissioner Duque dealing with the award of attorneys’ fees to California-American Water Company.  Since the revision is substantive, the Commission is again circulating the document for public review and comments.

When the Commission acts on the revised draft decision, it may adopt all or part of it as written, amend or modify it, or set it aside and prepare its own decision.  Only when the Commission acts does the decision become binding on the parties.

Parties to the proceeding may file comments on the revised draft decision as provided in Article 19 of the Commission’s “Rules of Practice and Procedure.”  These rules are newly revised, effective April 24, 2000, so please read them carefully and note the filing dates, the limitations on content of comments, and the requirement of service on all other parties.  Pursuant to Rule 77.3 opening comments shall not exceed 15 pages.  Since parties have already commented on all other matters, this round of comments is limited to the revisions in this revised draft decision.  Finally, comments must be served separately on the Administrative Law Judge and the assigned Commissioner, and for that purpose I suggest hand delivery, overnight mail, or other expeditious method of service.

/s/ LYNN T. CAREW
Lynn T. Carew, Chief

Administrative Law Judge

LTC:eap

Attachments

Decision REVISED DRAFT DECISION OF COMMISSIONER DUQUE

     (Mailed 10/20/2000)
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

	Investigation on the Commission’s own motion into whether existing standards policies of the Commission regarding drinking water quality adequately protect the public health and safety with respect to contaminants such as Volatile Organic Compounds, Perchlorate, MTBE, and whether those Standards and policies are being Uniformly compiled with by Commission regulated utilities.


	Investigation 98-03-013

(Filed March 12, 1998)


FINAL OPINION RESOLVING 
MOTIONS TO COMPEL DISCOVERY AND

MOTIONS TO WITHDRAW FROM PROCEEDING

Table of Contents



Title









  Page

2FINAL OPINION RESOLVING  MOTIONS TO COMPEL DISCOVERY AND

MOTIONS TO WITHDRAW FROM PROCEEDING
2
I.
Background
2
II.
Motion of Cal-Am to Compel Compliance With Prior Discovery Ruling and to Award Sanctions
3
A.
Response of the EL&L Group
6
B.
Responses Supporting Cal-Am’s Motion
8
C.
Discussion
11
III.
Suburban’s Motion to Compel Answers to Data Requests
16
A.
RK&M Response
17
B.
Discussion
18
IV.
The Motions to Withdraw by the EL&L Group and RK&M
18
A.
Opposition to the Purported Withdrawal of EL&L
20
B.
Opposition to the Purported Withdrawal of RK&M
23
C.
Discussion
23
D.
Conclusions
27
V.
Comments on Draft Decision
28
Findings of Fact
28
Conclusions of Law
31
O R D E R
33


I. Background

Two prior opinions have been rendered in this proceeding, Decision (D.) 99‑06‑054 resolving jurisdiction, as modified on rehearing by D.99‑09‑073, and D. _________, resolving water quality issues.  This third final decision resolves pending motions and closes this proceeding.  

After the close of the taking of evidence in this proceeding, four motions were filed.  The EL&L Group
 and Rose, Klein and Marias (RK&M) filed pleadings that requested, in effect, that these law firms be allowed to withdraw as parties to this proceeding.  Shortly after the EL&L and RK&M filings, California-American Water Company (Cal-Am) filed a motion to compel the EL&L Group to comply with that portion of the May 3 Scoping Memo which had ordered the EL&L Group to answer Cal‑Am’s data requests.  Finally, Suburban Water Systems (Suburban) filed a motion to compel RK&M to answer the additional questions set forth by the Assigned Commissioner in the May 3 Scoping Memo.

Parties opposing the requests to withdraw by the EL&L Group and RK&M indicated that one basis for their opposition was that none of the law firms had answered any of the data requests propounded by other parties (and similar questions posed by the Commission) seeking to determine the factual basis for the firms’ allegations that the regulated utilities had violated safe drinking water regulations and caused injury to customers.  Thus, in their responses to the firms’ motions to withdraw, many parties addressed both the discovery and withdrawal issues.

Since the alleged noncompliance with the discovery order occurred first, the discussion below addresses the motions to compel before considering the question of withdrawal.  We have done this in the interest of providing a comprehensible discussion of the many arguments that the parties have made regarding both issues. 

II. Motion of Cal-Am to Compel Compliance With Prior Discovery Ruling and to Award Sanctions

On June 14, 1999, Cal-Am filed a Motion to Compel Compliance With Discovery Order and to Award Sanctions.  In its motion, Cal-Am seeks to compel the EL&L Group to answer Cal-Am’s data requests, as the Assigned Commissioner had ordered in the May 3 Scoping Memo.  

On March 3, 1999, Cal-Am sent data requests to EL&L, which under the set schedule should have been answered promptly.  Cal-Am requested the details of any alleged violations of drinking water quality regulation, if any.  EL&L timely responded that the Commission had no jurisdiction or authority over the plaintiffs which EL&L and the companion law firms represent. After failing to resolve the discovery dispute, Cal-Am filed its first motion to compel answers to its data requests, noting that EL&L raised no other objections to answering the questions.  Cal-Am requested both evidentiary and monetary sanctions.

On April 13, 1999 in response to Cal-Am’s first motion to compel, EL&L contended that: the Commission had no authority or jurisdiction over its clients, the civil litigants; and, the data request was beyond the scope of the OII and beyond the limits of discovery permitted under Public Utilities Code Section 17942 and Code of Civil Procedure Section 20203.  EL&L argued that its lawsuits and the contentions therein were not an issue in the OII, but that the OII posed specific issues and questions to the respondents and DHS.  EL&L alleged that its contentions were irrelevant to this proceeding and that contention interrogatories were not properly asked of non-parties.  EL&L alleged that it was not a party in this proceeding.  EL&L accused Cal-Am of attempting to inappropriately lift the stay of discovery by the civil courts.

In a May 3, 1999 Scoping Memo, the Assigned Commissioner (AC) rejected EL&L’s allegations of non-party status, reciting EL&L’s extensive participation in this proceeding as a full party.  The form of the interrogatories was, therefore, appropriate.  He ruled that the Commission had personal jurisdiction over EL&L and they must answer Cal-Am’s data request within 10 days, as well as similar additional questions posed by the AC in the scoping memo in an attempt to narrow the issues in the proceeding.

On May 18, 1999 in response to the May 3 Scoping Memo rulings, EL&L filed an objection to its questions coupled with a notice of withdrawal.  EL&L continued to argue that the Commission does not have the jurisdiction or authority to address the issues in the OII.  EL&L contended it did not have adequate information to respond to the Commission or Cal-Am’s questions because discovery in the Superior Court cases was stayed.  EL&L then indicated it was withdrawing from the proceeding.

In its response to EL&L’s objection/request to withdraw, Cal-Am opposed EL&L’s position and gave notice that it would file a second Motion to Compel.

Cal‑Am contends that prior to filing its second motion to compel June 14, it made reasonable efforts to meet and confer with the firms comprising the EL&L Group (pursuant to the requirements of Commission Resolution ALJ-164) for the purpose of resolving any differences regarding the mandated discovery, but that these efforts have failed.  Cal-Am asserts that as of June 14, 1999, the EL&L Group had not answered any of Cal‑Am’s data requests which were served on March 3, 1999.  Instead of responding to the data requests, the EL&L Group simply notified the other parties on May 18, 1999, without seeking leave from the Commission, that the EL&L Group was withdrawing from these proceedings.  Cal-Am asserts that this attempt to withdraw is compelling evidence of the EL&L Group’s continued refusal and failure to comply with the discovery rulings in the May 3 Scoping Memo.

For the EL&L Group’s failure to comply, Cal-Am requests both evidentiary and monetary sanctions.  As evidentiary sanctions, Cal‑Am seeks the following binding findings: 

Drinking water served by Cal-Am at no time contained chemicals or contaminants that created a health risk to Cal‑Am’s customers.

The water quality standards applicable to Cal-Am were at all times adequate.

Cal-Am was at all times in full compliance with such standards.

As monetary sanctions, Cal-Am seeks reimbursement in the amount of $15,000, or alternatively, an amount equal to the reasonable attorneys fees and costs expended by Cal-Am to file its two discovery motions.
 

Cal-Am bases its request for evidentiary sanctions on the suggestion in the May 3 Scoping Memo that a request for such sanctions be renewed in the event the EL&L Group did not comply with the Scoping Memo’s discovery rulings.  (May 3 Scoping Memo, mimeo., at 8.)  Cal-Am also bases its request for monetary sanctions on Decision (D.)98-03-073, Pacific Enterprises, et al., 1998 Cal.PUC Lexis 1, 184 PUR4th 417, where we concluded that (1) imposing sanctions for recalcitrance in discovery is part and parcel of the power to control a Commission proceeding, and (2) discovery sanctions in Commission proceedings include the power to order payment of reasonable attorneys fees and costs. 

Finally, Cal-Am urges that if any further violations of the Commission’s orders occur, the Commission should issue an order to show cause why the EL&L Group should not be held in contempt.

A. Response of the EL&L Group 

On June 23, 1999, the EL&L Group filed an opposition to Cal‑Am’s June 14 motion to compel.  For several reasons, EL&L argues that the Commission should deny this motion, and should instead issue an order directing Cal-Am to withdraw its data requests.

First, the EL&L Group argues that the Commission has neither subject matter jurisdiction to address the issues in this proceeding, nor personal jurisdiction over any of the plaintiffs in the pending civil lawsuits.
  EL&L begins by arguing that Cal-Am’s data requests seek information regarding plaintiffs’ allegations in the pending lawsuits, which are not the subject of this proceeding.  EL&L also contends that Cal‑Am misstates the purpose of the OII, which was not to investigate the accuracy or correctness of the EL&L Group’s contentions, but to investigate whether the regulated utilities have complied with safe drinking water standards.  Accordingly, EL&L contends that plaintiffs’ allegations in the civil lawsuits are irrelevant to this investigation and should be addressed by the Superior Court rather than this Commission.  The EL&L Group concludes by noting that the Commission cannot compel them or their clients to respond to Cal-Am’s data requests, nor can the Commission make findings that preclude the assertion of any of their clients’ contentions.

In the same vein, EL&L contends that Cal-Am is inappropriately attempting to litigate the civil cases before the Commission.
  Cal-Am’s data requests should be propounded in the Superior Court after the stay is lifted, according to EL&L.  If this Commission were to grant the motion to compel, argues EL&L, the Commission would effectively be lifting the stay and allowing litigation in this forum of the lawsuits.  Such an act would not only be beyond the jurisdiction of the Commission, but would be a result that the regulated utilities have said they wish to avoid, according to EL&L.

The EL&L Group also argues that Cal-Am’s data requests conflict with several well-established Commission policies regarding discovery.  First, EL&L maintains that under the Commission’s rules, the right to obtain discovery from nonparties such as EL&L clients is limited.  To support this argument, EL&L relies upon D.94-08-028, In Re Alternative Regulatory Frameworks for Local Exchange Carriers, 55 CPUC2d 672 (1994), which holds that members of a trade association are not automatically subject to discovery merely because their association has intervened as an interested party in a Commission proceeding.  Second, EL&L argues that Cal-Am’s data requests are contention interrogatories, which cannot be propounded to nonparties under Public Utilities Code § 1794 and § 2020 of the Code of Civil Procedure (CCP).  Third, the EL&L Group contends that evidence regarding the violations of drinking water quality standards and personal injury lies solely within the possession of Cal-Am.  Accordingly, the burden of discovery should be placed upon EL&L clients only if Cal‑Am can demonstrate that it does not have the requested materials, a showing Cal‑Am has not made.

The EL&L Group reiterates that because discovery in the civil suits has been stayed, it does not have adequate information to answer the questions in the Scoping Memo, and should not be compelled to do so.
  EL&L repeats that the focus of this investigation has been improperly shifted from the respondents to the injured plaintiffs represented by EL&L and RK&M.  The EL&L Group asserts that apart from public information, the only information it has in this proceeding to answer the data requests at issue is the allegedly inadequate information that the regulated utilities have provided themselves. 

B. Responses Supporting Cal-Am’s Motion 

Responses supporting Cal-Am’s motion to compel were filed by Southern California Water Company (SoCal), San Gabriel, Citizens and California Water Association (CWA).

SoCal’s vice president of water quality, Denise Kruger, filed a response indicating that on February 18, 1999, SoCal produced for EL&L all of the workpapers underlying SoCal’s compliance report.  Ms. Kruger seriously questions how, after seeking and receiving information from several respondents, reviewing the respondents’ compliance filings and filing numerous lawsuits, the EL&L Group would still be unable to answer questions about the basis for these lawsuits.  Ms. Kruger argues that EL&L should not be allowed to benefit from the Commission’s rules and regulations when they favor EL&L, and not abide by them when they do not.

San Gabriel contends that in compliance with the Assigned Commissioner’s November 23, 1998 ruling, it contacted the EL&L Group to make available documents supporting the San Gabriel compliance report.  Between February 2-5, 1999, San Gabriel allowed EL&L to inspect and copy these documents.  San Gabriel states that EL&L made no objections to the documents produced, nor did EL&L propound additional data requests.  Thus, San Gabriel argues, the EL&L Group has no basis for alleging that it has been denied access to data critical for answering the data requests.  San Gabriel also challenges the EL&L Group’s assertion that Question 16 in the May 3 Scoping Memo requires responses from experts in the civil lawsuits.  San Gabriel argues that parties in this proceeding have prepared to offer expert testimony via a technical advisory panel, in which the EL&L Group is free to participate.

Citizens believes that the EL&L Group’s contention that it does not have the information necessary to answer the questions in the Scoping Memo is false, since Citizens and other respondents have provided all the information that EL&L requested in discovery.  Citizens claims it has not denied access to anything relating to its compliance with water quality standards, and points out that EL&L has not specified with particularity any information to which access has allegedly been denied.  Citizen continues that since a civil lawsuit cannot properly be filed unless the plaintiff has knowledge of facts supporting its claims of injury and alleged wrongdoing, the fact that EL&L is claiming to have no such information in this proceeding demonstrates that its lawsuits were filed without an adequate factual basis, and should be dismissed immediately.  Citizens concludes that the Commission clearly has authority to order answers to its questions, and that the stays in the civil court actions apply only to discovery in those actions.  Indeed, Citizens continues, the stays were granted specifically because this Commission does have jurisdiction over drinking water quality and had opened this investigation.

CWA contends that under Holocard v. PT&T Co., 86 CPUC 406 (1977), the Commission clearly has the authority to compel discovery from utilities or nonutilities, and from parties or nonparties.  CWA argues that EL&L has information relevant to this proceeding, and that the Commission must require EL&L to respond to the outstanding discovery requests and to the questions in the Scoping Memo before permitting EL&L to withdraw.

Most dramatically, CWA contends that the EL&L Group has committed contempt under Pub. Util. Code § 2113 through its nonresponsiveness to Commission orders, and that the sanctions for this behavior should include the payment of all parties’ costs to file and pursue discovery motions and to respond to EL&L pleadings, including the motion to withdraw.  CWA contends that under CCP § 2023(b)(1), this is a routine punishment in civil courts for noncompliance with discovery rulings, and that the Commission has authority to impose similar punishments in its own proceedings.  Other civil sanctions that the Commission can impose, according to CWA, include a prohibition on participation in an action (or on the assertion of particular claims) until the contempt is cured, and making findings of fact in favor of parties who have been adversely affected by misuse of the discovery process.  (See, Hull v. Superior Court, 54 Cal.2d 139, 146 (1960); CCP § 2023(b)(2).) 

CWA requests the following sanctions in this proceeding:  (1) that the EL&L Group be prohibited from commenting on the final order in this proceeding or from challenging its findings of fact or conclusions of law, (2) that the Commission adopt a finding of fact that there is no factual basis for EL&L’s assertion that the regulated utilities have delivered contaminated water, (3) that the Commission report the EL&L Group’s contempt to the trial and appellate courts hearing the civil lawsuits filed by EL&L, and (4) that the Commission impose other appropriate sanctions for failure to comply with its orders.

C.  Discussion

To the extent that the EL&L Group is continuing to challenge the discovery rulings in the May 3 Scoping Memo by arguing that the Commission lacks subject matter or personal jurisdiction, we once again reject those arguments as having no merit and affirm the Assigned Commissioner’s ruling.  D.99-06-054 resolved the EL&L Group’s challenge to this Commission’s subject matter jurisdiction to pursue this investigation; we concluded therein that we have such jurisdiction.

In the portion of the May 3 Scoping Memo devoted to Cal-Am’s motion to compel answers to its data requests, we affirm the ruling rejecting EL&L’s argument that we lack personal jurisdiction.  We affirm the conclusion that the EL&L Group received full-party status and has behaved as a full-party throughout this proceeding, including propounding data requests to (and receiving responses from) numerous respondent utilities.  The May 3 Scoping Memo determined that by these and other acts of participation, the EL&L Group had waived any of the protections from discovery that arise from a special appearance, or that a nonparty enjoys.  We affirm the observation in the May 3 Scoping Memo that the Commission has the power to subpoena information from nonparties.  Therefore, we are obviously convinced that we have authority to compel the information that Cal-Am requests.

The May 3 Scoping Memo rejected as unconvincing EL&L’s argument that Cal-Am’s data requests are beyond the scope of the OII because they are directed to matters within the knowledge of EL&L clients.  We affirm the statements in the Scoping Memo that this Commission is concerned about these claims and the policy issues they raise and that, without adjudicating the merits of the lawsuits, we have the authority to investigate these issues and to receive information from anyone who has facts regarding these issues.  Thus, the May 3 Scoping Memo concluded that Cal-Am’s data requests were appropriate.  

The Scoping Memo also rejected:  (1) EL&L’s arguments that Cal‑Am’s data requests are beyond the limits of discovery permitted by Pub. Util. Code § 1794 and CCP § 2020; (2) the EL&L claim that their clients are members of an association, and so subject to the limitations on discovery from association members described in D.94‑08-028; (3) the claim that Cal-Am’s data requests are unlawful contention interrogatories under Pub. Util. § 1794; and (4) the allegation that the information requested is under Cal-Am’s control.  We affirm these rulings.  In its response, EL&L has provided no reasons why we should revisit the conclusions in the May 3 Scoping Memo on these issues.

As to the EL&L Group’s argument that granting Cal-Am’s motion will effectively lift the Superior Court stay of discovery, the EL&L Group fails to mention that the stay in some of the civil cases was instituted to allow this Commission to complete its investigation in this proceeding.  Thus, compelling answers to data requests propounded in this investigation would not interfere with the stay of discovery ordered by the Los Angeles County Superior Court in the damage actions before it.

EL&L argues that the data it has received from respondents is inadequate, yet EL&L has not pursued its right to compel any other on additional information.  Therefore, this argument has no merit.  Neither does EL&L’s argument that Cal-Am’s contention interrogatories are improper since the record is clear that EL&L is a party in this proceeding representing the interests of civil litigants.

Regarding Cal-Am’s request for binding evidentiary sanctions, our findings are clearly binding upon the parties to this proceeding and in any future Commission proceedings.  However, the specific findings that Cal-Am is requesting go to the heart of the issues being investigated here, but they also go beyond what the evidence before us justifies.  We are unwilling to distort the evidentiary record before us merely for the purpose of attempting to control the behavior of the EL&L Group in discovery.  We also find unreasonable CWA’s request that all parties should be reimbursed for the costs of responding to any of the EL&L Group’s pleadings because the EL&L Group was authorized to participate as a full party in this proceeding and filed pleadings in accordance with that status.  While no supporting affidavit was provided, there is no question that the EL&L’s refusal to answer Cal‑Am’s data requests has subjected Cal-Am to litigation expense.  As described above, Cal-Am undoubtedly incurred expense in filing its March 29, 1999 motion to compel answers to its data requests, and then was forced to incur further costs in filing the June 14 motion seeking compliance with the discovery rulings in the May 3 Scoping Memo.

In Pacific Enterprises, et. al. (1998) Cal.PUC LEXIS 1, 184 PUR4th 417, (D.98-03-073), we summarized our authority in discovery disputes and concluded that we have the power to impose discovery sanctions -- including the payment of attorneys fees and the Commission’s costs -- where litigants violate the discovery procedures in CCP § 2023, which we have generally applied in Commission proceedings.  Our rationale was as follows:

“The presiding officer controls the day-to-day activity of a proceeding. . .  The presiding officer, of necessity, must have the authority to pass on discovery motions and impose sanctions for discovery abuse.  To hold otherwise would impose a burden on the Commission that Rules 62 and 63 were designed to avoid.  Further, if sanctions could not be imposed by the presiding officer[,] material evidence would remain undisclosed or unconscionable delay incurred as parties seek relief from the Commission. . .”




*  *  *

“It seems to us incongruous to grant to a presiding officer the authority to control the course of a hearing, rule on all motions, and recommend a decision to the full Commission, and yet deny that officer authority to assure the soundness of the fact-finding process.  Without an adequate evidentiary sanction, a party served with a discovery order in the course of a Commission hearing has no incentive to comply and often has every incentive to refuse to comply.  Evidentiary sanctions for recalcitrance in discovery are part and parcel of the power to control a hearing and recommend a decision based on all relevant evidence.”  (184 PUR4th at 488-89.)

We conclude that the EL&L Group has refused to comply with our May 3 discovery order, and to answer crucial questions posed by the Commission for the purpose of narrowing the disputes in this proceeding. 

Nonetheless, there is no record here to support the sanctions requested by Cal-Am.  A discovery sanctions request should be accompanied by a declaration or affidavit supporting the amount (e.g., time spent in preparing, making or opposing the motion, the hourly rate, etc.).  Code of Civil Procedure § 2023(c), for example, requires that a monetary sanctions request be supported by a declaration “setting forth facts supporting the amount.”  Weil & Brown, Civil Procedure Before Trial § 8:868.1, explains that, “…this is the type of information which the judge needs to rule on the motion and, absent such information, judges may well exercise their discretion to deny the motion.”

We have considered the respondent utilities’ argument that there will be inequity if the EL&L Group is not again compelled to answer Cal‑Am’s data requests, since the utilities have answered all of the RK&M and EL&L data requests.  On balance, however, we do not believe that this inequity justifies yet another ruling directing the law firms to answer Cal‑Am’s data requests.  We note that even if RK&M and the EL&L Group had not intervened in this proceeding, our OII demanded answers to questions very similar to those posed by the law firms, and the regulated utilities would have been required to answer these questions even if EL&L and RK&M had not intervened in this proceeding. 

Rather than prolong this proceeding in order to afford the EL&L Group a second opportunity to answer Cal-Am’s data requests where it is likely that EL&L will continue to be evasive in providing responses, we think it is a better use of the parties’ and the Commission’s resources to use the existing record in this 18-month proceeding to resolve the issues herein. 

Finally, we deny CWA’s request to foreclose the rights of the EL&L Group to appeal from the final order in this proceeding.  CWA’s request for such relief raises many issues, and CWA has provided no analysis of how this request can be reconciled with Pub. Util. Code § 1794, which allows applications for rehearing under specified circumstances by both parties and nonparties in Commission proceedings.
 

III. Suburban’s Motion to Compel Answers to Data Requests

On June 28, 1999, Suburban filed a motion to compel that raises issues similar to those raised by Cal-Am’s motion.  Suburban’s motion seeks to compel RK&M to answer 25 specific questions set forth in Appendix A to the May 3 Scoping Memo.  In an effort to narrow disputes in this proceeding, these questions had asked all parties to provide specific facts (such as the date and location of any water quality violations or personal injuries), as well as comments on existing water quality regulation and its enforcement.

In its motion, Suburban contends that this proceeding was instituted in response to a number of lawsuits, including the Santamaria and Anderson lawsuits,
 which allege that the public utility defendants have provided contaminated water to the plaintiffs for many years.
  Suburban argues that RK&M’s petition to intervene was granted based on the representation that this proceeding would affect the outcome of these lawsuits, that RK&M has actively participated in this proceeding on behalf of over 500 plaintiff clients and that, in view of this participation, it would be “preposterous” – as the May 3 Scoping Memo concluded – “for law-firm intervenors to proclaim that now requiring them to provide the factual bases [for] their allegations would impose an undue burden [on them] or other unfairness.”  (Suburban Motion, pp. 6-7, quoting May 3 Scoping Memo at p. 7.)  Suburban notes that all parties, except the plaintiff intervenors, have responded to the Commission’s inquiries, and that RK&M should also be compelled to do so.
A. RK&M Response

On July 8, 1999, RK&M filed a response to Suburban’s motion.  RK&M contends that the sole purpose of its involvement in this proceeding has been to address jurisdictional issues, and that its participation has been limited to those issues.  Suggesting that it has made only a special appearance, RK&M argues that the Commission lacks personal jurisdiction to compel answers to the questions in the May 3 Scoping Memo.

B. Discussion

Although Suburban is seeking an order requiring answers to questions posed in a Commission scoping memo rather than the parties’ data requests, its motion is otherwise quite similar to the motions to compel filed by CWA and Cal-Am, and similar reasoning applies.

Contrary to the suggestions in its July 8 response, RK&M – like the EL&L Group -- did not make a special appearance in this proceeding, but asked for and was granted intervention with the rights of a full-party.  It has participated fully in this proceeding and has received the same data responses and factual information made available to all other parties.  RK&M has not disputed this information, nor has it contested the conclusions drawn from the information by staff, the regulated utilities and DHS.  Moreover, RK&M has offered no contrary information of its own.  Based on this silence, we have no choice but to conclude that RK&M neither disputes this data nor the conclusions drawn from it by other parties.

Rather than prolong this proceeding by issuing a second ruling that directs RK&M to answer questions that it has previously been ordered to answer, we believe it would be a better use of the parties’ and the Commission’s resources to deny Suburban’s motion, and resolve the issues in this proceeding based on the existing record.  

IV. The Motions to Withdraw by the EL&L Group and RK&M

As noted above, the May 3 Scoping Memo included (Appendix A) a series of questions that all parties were directed to answer and that were designed to narrow the issues in this proceeding.  On June 23, 1999, the EL&L Group filed a pleading that objected not only to these questions, but generally to the resolution of issues in the Scoping Memo.  As in many of its prior pleadings, the EL&L Group contended that it was not the subject of this investigation and was not subject to the jurisdiction of the Commission.  What was new, however, was that for the first time EL&L contended that because of this status, it was entitled to withdraw as a party to the proceeding and to participate without intervention in accordance with Rule 54. 
 
Consistent with the position that it was entitled to withdraw, EL&L stated that its pleading constituted a notice of withdrawal from the proceeding.  However, EL&L asked to remain on the mailing list for informational purposes.

Shortly after the EL&L pleading was received, RK&M also filed what it claimed was a notice of withdrawal.  In its pleading, RK&M alleged that it had no further need to participate in this proceeding, because the Commission had ruled on the jurisdictional motion that RK&M had entered a special appearance to make.  At the request of the other parties, RK&M’s notice was interpreted by the assigned Administrative Law Judge (ALJ) as a motion to withdraw, to which other parties were allowed to respond. 

A. Opposition to the Purported Withdrawal of EL&L 

Oppositions to the purported withdrawal of the EL&L Group were filed by Cal-Am, Citizens, CWA and SoCal.

In its opposition, Cal-Am contends that the Commission cannot properly grant leave to withdraw while the EL&L Group is subject to and in violation of Commission discovery orders.  Cal-Am points out that EL&L (as well as RK&M) is the source of allegations that influenced the initiation of this investigation, that EL&L presumably has relevant information, and that it has actively asserted rights as a party without performing its obligations to provide relevant information.  Cal-Am contends that other parties will be harmed by the EL&L Group’s attempted withdrawal under these circumstances, and that the Commission should retain personal jurisdiction over EL&L until it has satisfied its obligations as a party.  Cal-Am therefore urges that EL&L’s de facto motion to withdraw should be denied without prejudice.

Cal-Am also contends that the Commission has used the test developed in Chadbourne v. Superior Court 60 Cal.2d 723, 731 (1964) and Liberty Mutual Insurance Co. v. Fales 8 Cal.3d 712, 716 (1973) for evaluating withdrawal motions.  Under this test, a court determines whether a party should be allowed to withdraw by balancing the litigant’s right to control its interaction with government against the government’s duty to resolve matters of important public interest.  Cal-Am asserts that this proceeding is clearly addressing issues of continuing public importance, a situation that justifies denial of leave to withdraw.  Cal-Am also points out that the assigned Commissioner has already rejected the argument that the Commission has no personal jurisdiction over the EL&L Group.

In its opposition to the purported notice of withdrawal, Citizens begins by comparing the questions in Appendix A of the May 3 Scoping Memo with the discussion in the March 12, 1998 OII.  Based on this comparison, Citizens argues that the questions in the Scoping Memo clearly do not exceed the boundaries of this proceeding, and that answers to these questions are central to resolving the issues outlined in the OII.  Consistent with this position, Citizens vigorously opposes EL&L’s attempt to withdraw.  After noting that EL&L has filed lengthy comments on other parties’ compliance reports and on the DHS report, has participated in prehearing conferences, has received answers to data requests and has obtained a substantial amount of back-up material for the compliance reports, Citizens argues that it would be unjust to allow the EL&L Group to obtain these benefits of participation without subjecting it to a corresponding obligation to answer the respondents’ data requests.  The EL&L Group should also be obliged, Citizens continues, to provide the Commission with the factual basis for the EL&L contention that drinking water furnished by the respondents has injured the health of EL&L clients.

Citizens also raises three other points in opposing the attempted withdrawal:  (1) there is no unilateral right to withdraw from Commission proceedings, any more than there is from civil proceedings, (2) the EL&L Group’s argument that the Commission cannot award damages is irrelevant, because the Commission has already ruled that it has jurisdiction over the subject matter of this proceeding, and (3) the expert testimony that EL&L asserts can only be presented in civil court could easily be presented in this forum.

CWA opposes EL&L’s attempted withdrawal for the same reasons as Cal-Am and Citizens.  CWA urges the Commission not to allow withdrawal while the discovery rulings in the May 3 Scoping Memo remain outstanding and unsatisfied.  CWA contends that the EL&L Group is seeking to withdraw because it disagrees with the discovery rulings in the May 3 Scoping Memo.  CWA concludes that a withdrawal under these circumstances would be unfair to all parties and would set a dangerous precedent for practice before the Commission. 

In its opposition to the purported withdrawal, SoCal advances many of the same arguments as Citizens and CWA.  SoCal also argues, however, that in the event the Commission decides to permit withdrawal, it should require that the following conditions be met:

1. The EL&L Group must provide responses to the questions in the Scoping Memo along with supporting documents. 

2. Alternatively, if EL&L continues to refuse to provide responses, the Commission should prohibit EL&L from presenting any evidence in this proceeding regarding allegations against utilities. 

3. The Commission should find that the EL&L Group has willfully and without lawful justification refused to comply with a lawful order of the Commission (i.e., the May 3 Scoping Memo).

4. The Commission should find that EL&L has presented no substantial evidence that any regulated utility has delivered water to any plaintiff that failed to comply with applicable state and federal water quality standards, or contained a substance which caused injury to any plaintiff.

B. Opposition to the Purported Withdrawal of RK&M

Oppositions to the purported withdrawal of RK&M were filed by San Gabriel and by McDonnell Douglas Corporation (McDonnell Douglas).

In its opposition, San Gabriel argues that RK&M’s contention that it has made only a special appearance in this proceeding is belied by the record and by the extent of RK&M’s participation.  RK&M’s petition to intervene (from which San Gabriel quotes) makes no mention of a special appearance, and RK&M’s service upon the respondents of data requests seeking background materials for the utilities’ compliance filings is obviously inconsistent with a special appearance, according to San Gabriel.

In its opposition, McDonnell Douglas argues that RK&M has mischaracterized D.99-06-054, the interim decision in this docket.  Contrary to RK&M’s assertions, that decision did not state or suggest that this investigation will have no impact on the lawsuits filed by RK&M and the EL&L Group; rather, McDonnell Douglas states, the Commission in D.99-06-054 simply confined its discussion to whether it has jurisdiction to conduct this investigation. 

C. Discussion

In Re Application of Southern California Gas Company, 43 CPUC2d 639 (1992), holds that withdrawal from a proceeding in which the Commission has invested substantial time and resources is not a matter of right, but an action that requires Commission approval.

In SoCal Gas, we concluded that the standards for evaluating requests to withdraw from proceedings that have resulted in a significant record should be analogous to those used by the California Supreme Court in the Chadbourne and Liberty Mutual cases cited above.  We said:

“The issue [of withdrawal] requires a balancing of a general disposition to permit litigants to control their interaction with governmental bodies with the necessity that entities such as courts and this Commission advance the public business while disposing of private claims and petitions.  While earlier California cases suggested that litigants had [an unlimited] right [to withdraw], those cases were arrested by the decision of the Supreme Court in Chadbourne v. Superior Court, 60 Cal.2d 723, 731 n.5 (1964) . . .



*  *  *

“We need not speculate on the possible circumstances which would cause us to regard dismissal or withdrawal as no longer a matter of right.  It is sufficient that we indicate that submission of a matter upon an evidentiary record and obtaining a proposed decision within the meaning of Section 311(d) involve steps which clearly make termination a matter of the Commission’s discretion.”  (43 CPUC2d at 640-41.)

In SoCal Gas, the issue was whether the utility should be allowed to withdraw its application for pre-approval of gas purchase contracts even though the Commission had invested considerable resources by holding hearings on the application and having the ALJ prepare a proposed decision.  Because we agreed that the applicant would be “adversely affected” if it were required to perform under the gas contracts, we permitted withdrawal of the application.  (43 CPUC2d at 641.)

In this case, the issue is whether the law firm intervenors should be allowed to withdraw even though they have subjected the other parties to significant discovery burdens and have refused to answer reasonable discovery requests.  The reasons for not allowing withdrawal under such circumstances were well summarized by Commissioner Fessler in his concurring opinion in SoCal Gas.  In agreeing that withdrawal under the circumstances of that case should require the Commission’s consent, he said: 

“In the absence of such a policy all manner of mischief may go unchecked.  Parties would be free to engage our resources and put opponents or intervenors to considerable expense and no little risk only to moot the controversy in the event of an adverse proposed decision.  Further, our ability to discharge our own public responsibilities could be thwarted . . . by the sudden removal of a vehicle which presents the occasion to answer certain vital questions of general interest.”  (Id.; emphasis supplied.)

The concerns expressed by Commissioner Fessler clearly militate against permitting withdrawal from this proceeding by the law firm intervenors.  It seems clear that the EL&L Group’s principal justification for withdrawing is that it continues to believe that (1) the Commission has no personal jurisdiction over its members, and (2) EL&L has made only a special appearance in this proceeding for the purpose of challenging jurisdiction.  As noted above, both of these claims were firmly rejected in the May 3 Scoping Memo.  As one opposing party has suggested, it appears that after incurring adverse legal rulings from the Commission and receiving discovery responses that are inconsistent with its allegations of wrongdoing, the EL&L Group believes it may simply “pick up its marbles and go home.”

On the other hand, the consequences for the Commission of withdrawal in this case would be quite different from those in SoCal Gas.  Here, allowing the EL&L Group (and RK&M) to withdraw will not require that this proceeding be dismissed, nor will it prevent the Commission from reaching a final determination on the merits.  Instead, it will simply mean that we will not have the benefit of input from parties who raised similar issues in the civil lawsuits that initially attracted the Commission’s attention.  However, because the respondent utilities and DHS have assisted in our investigation of these issues, we have an adequate record and do not need to rely on the law firm intervenors as a significant source of information on the water quality and other issues before us.  Instead, we can base our final decision on the evidence offered by DHS staff and the utilities.

In addition, we believe that our analysis should take into account the possible advantages that might accrue from permitting withdrawal.  In view of the EL&L Group’s behavior in connection with the recent discovery motions, it seems clear that their further participation in this docket (or other proceedings that arise out of this docket) will be neither beneficial nor desirable.  In addition, EL&L wasted significant time and resources by requesting an oral argument before the full Commission on jurisdictional issues, and then not bothering to notify the ALJ on a timely basis that EL&L attorneys would not attend the argument.
  After weighing these factors, we have decided to grant the EL&L Group’s request to withdraw.  

The same reasoning applies to RK&M’s request to withdraw.  Like EL&L, RK&M has provided no relevant facts to support its contentions that the regulated utilities have violated drinking water regulations or caused personal injury by delivering contaminated drinking water.  Under these circumstances, it is obvious that RK&M does not intend to participate in this proceeding in any meaningful way.  It is therefore in the best interests of the Commission and the other parties to grant RK&M’s motion to withdraw and to resolve the issues in this proceeding on the ample record that other parties have provided.

We decline to grant RK&M’s request that it be permitted to reassert party status in this proceeding in the event it later concludes that this proceeding will impact the pending civil lawsuits.  We agree with McDonnell-Douglas that it is obvious now, and that no additional time is needed to confirm that a final order in this proceeding may impact these lawsuits.  Thus, we hereby state that our granting of RK&M’s request to withdraw from this proceeding will terminate RK&M’s present participation in this docket.

D. Conclusions
Based upon the discussion above, we conclude that Cal-Am’s motion to compel the EL&L Group to comply with the discovery ruling in the May 3, 1999 Scoping Memo should be denied.  Because it is unlikely that EL&L will provide any meaningful answers to Cal-Am’s data requests, we will not order EL&L to answer these data requests.  We also decline to order monetary sanctions because of the incomplete record.

RK&M’s motion to withdraw from this proceeding is granted, effective immediately.  RK&M’s request for permission to “reappear” as a party in the event that RK&M eventually concludes that such an action is appropriate is premature and denied.  Any request to “reappear” will abide by existing rules governing intervention in a Commission proceeding.  However, both EL&L and RK&M will remain on the mailing list as “Information Only” for this proceeding.

Suburban’s motion to compel with respect to the questions in Appendix A of the May 3 Scoping Memo is denied for the same reason as above. 

V. Comments on Draft Decision

The draft decision of the Principal Hearing Officer in this matter was mailed to the parties in accordance with Section 311(g)(1) of the Public Utilities Code and Rule 77.7 of the Rules of Practice and Procedure.  Comments were timely filed on the consolidated draft decision.  Regarding procedural issues, Aerojet recommended that we not impose evidentiary sanctions against EL&L or RK&M to restrict any future participation in this or future related proceedings.  We agree and remove these proposed sanctions.

Subsequently, two revised draft decisions which separated the substantive water quality and procedural issues were mailed to the parties.  Similar comments on the procedural issues were filed in this second round of comments as in the initial comments.

Further substantial revision of the draft decision mandated a third comment period.

Findings of Fact

1. On May 3, 1999, the Assigned Commissioner rejected all EL&L arguments in opposition to answering respondents’ data requests and granted Citizens and Cal-Am’s motions to compel EL&L to answer these questions, but denied Cal-Am’s request for sanctions.  The Assigned Commissioner ordered EL&L to provide this information within ten days.

2. The Assigned Commissioner in the May 3, 1999 Scoping Memo specifically ruled that the Commission has personal jurisdiction over EL&L and RK&M.

3. In the Scoping Memo issued on May 3, 1999, the Assigned Commissioner ordered parties and DHS to address additional questions in an effort to narrow the dispute in this proceeding.

4. EL&L and RK&M failed to comply with the Assigned Commissioner’s orders on May 3, 1999.

5. Because EL&L did not comply with the May 3d order, on June 14, 1999, Cal-Am filed a motion to compel EL&L to comply with the order to answer data requests and additional questions, requesting evidentiary and monetary sanctions.

6. Cal-Am did not provide a declaration to support its $15,000 monetary sanctions request.

7. EL&L provided inadequate reasons for not answering respondents’ data requests or the questions in the Scoping Memo and instead seeks to withdraw from the proceeding without answering these questions.

8. In its notice of withdrawal, EL&L unjustifiably contends it intervened to monitor this proceeding, took affirmative positions at the direction of the Commission and in the public interest to complete the record in this investigation.

9. EL&L denies that it has any information critical to the outcome of this investigation.

10. EL&L received all information requested during discovery from respondents regarding their compliance reports in this proceeding and has not filed a motion to compel data from any respondent.  Yet, EL&L alleges it has insufficient information to answer respondents data requests or the Commission’s questions.

11. In response to Cal-Am’s motion EL&L contends that it is not a party to this proceeding and cannot be compelled to respond to data requests which are beyond the scope of this investigation and the limits of discovery.

12. The Assigned Commissioner in his May 3d Scoping Memo previously rejected the same EL&L’s arguments made in the subsequent response to Cal-Am’s second motion to compel answers.

13. RK&M received all information requested during discovery from respondents regarding their compliance reports in this proceeding, yet failed to answer the questions in the Scoping Memo seeking to narrow the dispute in this proceeding.

14. Suburban subsequently filed a motion to compel RK&M to answer the Commission’s questions in the Scoping Memo.

15. RK&M provided no justifiable reason for not answering the questions in the Scoping Memo and instead sought to withdraw from the proceeding without answering these questions.

16. RK&M alleges that it has no further need to participate since the dispute over jurisdiction was resolved in the Interim Order and in that order the Commission indicated it would not address any impact the investigation in this proceeding may have on civil lawsuits.

17. EL&L and RK&M did not request to limit their appearance or make a special appearance to challenge jurisdiction in this proceeding.

18. EL&L and RK&M both filed Petitions to Intervene as full parties, which were granted, and participated as full parties by engaging in discovery and recommending the scope, schedule, and issues in this and any subsequent related proceedings.

19. EL&L contends that it has no meaningful information with which to answer questions posed by Cal-Am and the Commission.

20. EL&L was one of the parties requesting Oral Argument, yet did not appear at the Oral Argument scheduled and notification of its intended absence reached the assigned ALJ after the argument was held.

21. Neither EL&L nor RK&M have provided any factual basis in this proceeding for allegations that respondents have at any time delivered drinking water that is harmful to the public or violated applicable drinking water standards for the past 25 years.

22. The parties and Commission resources are better served by not compelling EL&L and RK&M to answer data requests and questions posed in the May 3 Scoping Memo.

23. The record in this proceeding is adequate to resolve the issues posed in the OII without the participation of EL&L and RK&M.

Conclusions of Law

1. The rulings of the Assigned Commissioner in the May 3, 1999 Scoping Memo should be affirmed.

2. EL&L refused to comply with a lawful discovery order and to answer crucial questions posed by the Commission to narrow any dispute in this proceeding.

3. RK&M refused to answer crucial questions posed by this Commission to narrow any dispute in this proceeding.

4. There is no supporting declaration for the sanctions requests, as required under CCP § 2023(c).

5. Based upon the facts in this proceeding, Cal-Am and Suburban’s motions to compel answers to respondents’ data requests and compliance with the May 3 Scoping Memo should be denied.

6. Based upon the facts in this proceeding, EL&L and RK&M’s motions to withdraw should be granted, effective immediately.

7. This proceeding should be closed.

O R D E R

IT IS ORDERED that:

1. We affirm the Assigned Commissioner’s rulings in the May 3, 1999 Scoping Memo.

2. California-American Water Company’s motion to compel Engstrom, Lipscomb & Lack, Girardi & Keese, and Dewitt, Algorri & Algorri (EL&L) to comply with the May 3 discovery ruling is denied.

3. Suburban Water Systems’ motion to compel answers to questions in the May 3 Scoping Memo is denied.

4. EL&L’s motion to withdraw as a party in this proceeding is granted, effective on the date of this order. 

5. Rose, Klein & Marias’ motion to withdraw as a party in this proceeding is granted, effective on the date of this order.

6. This proceeding is closed.

This order is effective today.

Dated 




, at San Francisco, California. 

�  The following three law firms participating jointly as one party:  Engstrom, Lipscomb and Lack, Girardi and Keese, and Dewitt, Algorri and Algorri, ”EL&L Group” or “EL&L.”


�  These two motions are (1) the March 29, 1999 motion seeking to compel answers to the March 3, 1999 data requests, and (2) the June 14 motion seeking an order to compel EL&L to comply with the discovery rulings in the May 3 Scoping Memo.


�  The EL&L Group also made these arguments prior to the issuance of D.99�06�054, which denied EL&L’s motion challenging Commission jurisdiction.


�  In particular, EL&L argues that Cal-Am’s request for binding findings of fact is beyond the authority of the Commission, since the OII does not involve plaintiffs’ contentions or their ability to recover for injuries allegedly suffered because of the acts of the regulated utilities.  EL&L contends that Cal-Am is essentially requesting that the Commission make findings in the pending lawsuits without evidence or due process. 


�  The May 3 Scoping Memo asked parties to pinpoint the dates and locations of allegedly unhealthy drinking water, among other specific inquiries.  (Mimeo., at 8-10; Appendix A.)  It also asked Department of Health Services (DHS) to clarify and expand upon portions of its report.


�  We also decline to report EL&L’s behavior to the Superior Court or other courts where its cases may still be pending.  Our orders are public information, and constitute adequate notice to any court of the events that have occurred in this proceeding.


�  Kristin Santamaria et al. v. Suburban Water Systems et al., Los Angeles County Superior Court No. KC025995, Complaint filed July 29, 1997; and, Anthony Anderson et al. v. Suburban Water Systems et al., Los Angeles County Superior Court No. KC028524, First Amended Complaint filed October 13, 1998.


�  In particular, the plaintiffs allege that Suburban knew or should have known that hazardous contaminants existed in its well water supply, that Suburban failed to used reasonable care to remediate the problem, and that this lack of care caused plaintiffs to be exposed to toxic chemicals including TCE, PCE, CTC and perchlorate.


�  Rule 54, Participation Without Intervention, provides:  “In an investigation or application proceeding, or in such a proceeding when heard on a consolidated record with a complaint proceeding, an appearance may be entered at the hearing without filing a pleading, if no affirmative relief is sought, if there is full disclosure of the persons or entities in whose behalf the appearance is to be entered, if the interest of such persons or entities in the proceeding and the position intended to be taken are stated fairly, and if the contentions will be reasonably pertinent to the issues already presented and any right to broaden them unduly is disclaimed.  A person or entity in whose behalf an appearance is entered in this manner becomes a party to and may participate in the proceeding to the degree indicated by the presiding officer.”


�  RK&M served data requests seeking the back-up materials on December 23, 1998.  On February 2, 1999, RK&M began making copies of San Gabriel’s back-up materials.


�  As noted elsewhere in this decision, the notice that EL&L sent to the assigned ALJ stating that its attorneys would not be attending the oral argument did not reach the ALJ until after the oral argument had already been held. 
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